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8th Dec, 2016 

 

Committee Secretary 

Parliamentary Joint Committee on Human Rights 

PO Box 6100 

Parliament House 

Canberra ACT 2600  

 

By email: 18Cinquiry@aph.gov.au  

 

 

Dear Committee Secretary 

 

INQUIRY INTO FREEDOM OF SPEECH IN AUSTRALIA 

CLOSING DATE: FRIDAY, 9 DECEMBER 2016 

 

Introduction 

 

1.  Background 

We refer to the terms of reference of this inquiry, being as follows: 

 

1. Whether the operation of Part IIA of the Racial Discrimination Act 1975 (Cth) (the “RDA”) imposes unreasonable 
restrictions upon freedom of speech [taking into account the meaning given to that phrase below in the Terms of 
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Reference], and, in particular whether, and if so how, ss 18C and 18D should be reformed. Our ANSWER: 
NO 

2. Whether the handling of complaints made to the Australian Human Rights Commission (“the Commission”) 
under the Australian Human Rights Commission Act 1986 (Cth) (the “HRC Act”) should be reformed, in 
particular, in relation to: 

a. the appropriate treatment of: 

i trivial or vexatious complaints; and Our ANSWER: Yes 

ii complaints which have no reasonable prospect of ultimate success, Our ANSWER: Yes 

b. ensuring that persons who are the subject of such complaints are afforded natural justice; Our 
ANSWER: Yes 

c. ensuring that such complaints are dealt with in an open and transparent manner; Our ANSWER: Yes 

d. ensuring that such complaints are dealt with without unreasonable delay; Our ANSWER: Yes 

e. ensuring that such complaints are dealt with fairly and without unreasonable cost being incurred either by 

the Commission or by persons who are the subject of such complaints; Our ANSWER: Yes 

f. the relationship between the Commission’s complaint handling processes and applications to the Court 

arising from the same facts. Our ANSWER: Do not know 

3. Whether the practice of soliciting complaints to the Commission (whether by officers of the Commission or by 
third parties) has had an adverse impact upon freedom of speech or constituted an abuse of the powers and 

functions of the Commission, and whether any such practice should be prohibited or limited. Our 

ANSWER: Yes. Soliciting of complaints is undesirable and should not be 
allowed.  

4. Whether the operation of the Commission should be otherwise reformed in order better to protect freedom of 

speech and, if so, what those reforms should be. Our ANSWER: There are enough provisions 
in 18D, protecting freedom of speech. Protection from racial hatred or abuse, as 
defined in 18C RDA, is equal, if not the more important goal.  

 

The Committee is asked, in particular, to consider the recommendations of the Australian Law Reform Commission 

(the “ALRC”) in its Final Report on Traditional Rights and Freedoms – Encroachments by Commonwealth Laws 

[ALRC Report 129 – December 2015], in particular Chapter 4 – “Freedom of Speech” [in this submission, “the 

Report”]. 

“Freedom of speech” is stated to include, but not be limited to, freedom of public discussion, freedom of conscience, 

academic freedom, artistic freedom, freedom of religious worship and freedom of the press. 
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2.  Summary 

We value the concept of freedom of speech, but it cannot be at the cost of 

protection from racist abuse and racist hatred. Freedom of speech is not an 

absolute right or concept. Freedom of speech is not nobler as a concept when 

compared with the protection detailed in 18C of RDA. We believe that the protection 

contained in 18C is essential and exemptions contained in 18D of RDA are sufficient 

to look after the interests of freedom of speech. 

 

3. Position Statement 

3.1 We do not see much merit in the Attorney-General’s referral of the above questions to the Joint 

Committee. Australians made their support for legislation against racial vilification very clear two 

years ago in response to the proposed Freedom of Speech (Repeal of s. 18C) Bill 2014 which 

proposed major changes to section 18C of the RDA.  https://yadusingh.com/2014/08/05/plans-to-

repeal-section-18C-of-racial-discrimination-act-dumped/ 

3.2 We therefore regard this current inquiry as unnecessary, misconceived and lacking in public support.  

We am very much aware of the harms of racist speech (extrapolated further below) and believe that 

the establishment of an inquiry with such terms of reference – whatever its outcome – gives the 

unfortunate negative messages that this government: 

(a) wishes to protect those who engage in racist hate speech or at the very least to protect speech 
that amounts to race hate speech; 
 

(b) does not support the protection of vulnerable minorities from the effects of hate speech; 
(c) wishes to give people the right to vilify vulnerable minorities, not for anything they have done, 

but solely on the basis of the target’s supposed race or ethnicity; 
(d) wishes to give politicians the right to use racist hate speech not only within parliament but also 

outside of the protections conferred by parliamentary privilege; 
(e) sees personal freedom of speech as superior to other human rights including freedom from 

discrimination, the individual and collective right to the enjoyment of social and cultural rights 
and the right to be free from fear; 

(f) is happy to encourage racial vilification in any context including trade, commerce, investment 
and international affairs;  

(g) does not wish to see the RDA enforced in the same way as other legislation against 
discriminatory activity; and 
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3.3 We do not believe that it is appropriate for the inquiry to focus only upon the RDA and the HRC Act 

when there are innumerable other federal laws which seriously impinge upon freedom of speech. 

Racist speech is undesirable and not worthy of protection. If any reform is needed it should be of 

federal laws which limit speech that is not intrinsically harmful. In its Report, the ALRC identifies a 

number of secrecy laws which it suggests be reviewed in this regard.  The ALRC also stresses that 

any consideration of s 18C “should not take place in isolation” (4.209 and following), which appears to 

be the problem with this inquiry. 

3.4 We have considered Chapter 4 “Freedom of Speech” of the Report and nothing in the 
recommendations in that Chapter or flowing from it is inconsistent with our views.   

3.5 The Report focuses on how the RDA is interpreted by the courts in the context of a reasonably high 

objective standard of harm (4.189 and following). The ALRC notes that Kiefel J held in Creek v Cairns 

Post Pty Ltd (2001) 112 FCR 352 that s 18C requires the harm to involve ‘profound and serious 

effects not to be likened to mere slights’ (at 16).   Similarly, in Eatock v Bolt (2011) 197 FCR 261 at 

263 Bromberg J held that s 18C is ‘concerned with consequences it regards as more serious than 

mere personal hurt, harm or fear,’ being:  

mischief that extends to the public dimension. A mischief that is not merely injurious to the individual, but is 

injurious to the public interest and relevantly, the public’s interest in a socially cohesive society. 

3.6 It is important for the Committee to note the difference identified by the ALRC between the way in 
which the RDA is interpreted in practice by the courts, as opposed to the popular media (and political) 
misconceptions about the effect of section 18C (including the unfortunately common misconception 

that any subjectively perceived slight will establish an offence under the RDA).     

3.8 It should also be remembered that Australia is alone amongst global democracies in not 
constitutionally protecting free speech as one of many competing human rights.  Comments that the 
Australian RDA is overbroad (see for example par 4.193 of the ALRC Report) must therefore be seen 
against this lack of constitutional underpinning and balancing.   

3.9 While an individual occurrence of racial vilification might not on its own appear to be dangerous or an 
incitement to violence, the Committee should be aware that racial hatred, and the violence to which it 
gives life, are built on the basis of multiple acts of racial vilification which have a combined or 
compounding effect.  It is therefore important, as a form of social regulation in a multicultural society 
like Australia’s, not to set the bar too high in opposing racist vilification. 

3.10 We cannot emphasise strongly enough that racial vilification causes harm at many levels.  Protecting 
people from that harm is an appropriate object of government legislation, as recognized by the 
International Covenant on Civil and Political Rights and the International Convention on the 
Elimination of All Forms of Racial Discrimination.  Freedom of expression is not an absolute right and 
preventing the harm caused by racist speech is of sufficient importance to warrant appropriate 
restrictions on freedom of speech as in sections 18C and 18D of the RDA. 
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 4.  Racial Discrimination Act 

Whether the operation of Part IIA of the Racial Discrimination Act 1975 (Cth) imposes unreasonable 

restrictions upon freedom of speech [as defined], and in particular whether, and if so how, ss. 18C and 18D 

should be reformed 

4.1 We do not believe that the operation of Part IIA of the RDA imposes unreasonable restrictions upon 

freedom of speech (in the sense suggested by the terms of reference). 

4.2 We do not believe that sections 18C and 18D need reform but, the process of dealing with 18C 

complaints by the Human Rights Commission should be streamlined as suggested in this 

submission and by Mr Julian Leeser MP. 

(a) the two sections should be combined so that politicians and commentators can no longer talk 
about the offence of racial vilification without referencing the extensive exemptions available in 
the current s 18D.  

 

5. The complaints-handling procedures of the Australian Human Rights 

Commission: conciliation, not litigation 

Whether the handling of complaints made to the Australian Human Rights 

Commission (“the Commission”) under the Australian Human Rights 

Commission Act 1986 (Cth) should be reformed 

5.1 Yes, the complaints-handling procedures of the Commission should be reformed. Please refer to 

suggestion by Mr Julian Leeser MP. I agree with his suggestions, but we add to them as below.   

The real problem is the complaints-handling process of the Australian Human Rights 

Commission which forces 18C complaints into an almost compulsory conciliation process, 

regardless of the merits of the complaint. 

We believe that the Australian Human Rights Commission Act be amended so that the 

Commission must initially determine whether a complaint under 18C is trivial, frivolous, 

vexatious or has little prospect of success in Court.  In the event that such a determination 

is made, the complaint should be terminated.  

Also, an amendment should be made to emphasise that the AHRC must consider the 

importance of free speech, hallmark of Western liberal society, when assessing the 

complaint.  
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The complainant could have such a determination reviewed by the Federal Court on 

grounds limited to jurisdictional error only. The complainant would also need to provide 

security for costs before exercising their right to judicial review.  

Many of the cases which have drawn wide public discussion – the Bill Leak case and the 

QUT Students case – may have been more swiftly determined if the Commission had been 

able to terminate them on the basis as suggested above. This new process, outlined 

above, would lead to greater public confidence in the handling of racial discrimination laws 

and, at the same time, maintain Australia’s strong protections against racism. 

To the best of our knowledge the Commission’s procedures generally work satisfactorily and with minimum 

cost and inconvenience to all parties in most cases and that is why they do not proceed to Courts. 

However, the small number of cases end up going into Courts that are based on frivolous reasons, 

should be dealt with the reforming of the complaints-handling procedures of AHRC. We know that the 

most recent case concerning s 18C, Prior v Queensland University of Technology & Ors (No.2) [2016] 

FCCA 2853, did not involve the Commission “bringing” the proceedings against the respondents (as 

erroneously suggested by the Prime Minister) but was a typical result of the failure of parties to a 

dispute to resolve their differences. We do not believe that case should have gone to the Court. There 

are other concerns about QUT students case, as outlined in 

http://www.theaustralian.com.au/news/nation/judge-dismisses-case-against-qut-students-over-

18C/news-story/cb6e6288f105f0820632733fd252d5fe    

5.2 Should the Commission itself propose any clarificatory changes to the legislation, we would be likely 

to support those changes – as the Commission is in the best position to know what changes, if any, 

would assist in streamlining its procedures.  

      in particular, in relation to: the appropriate treatment of: 

(i) trivial or vexatious complaints; and 

(ii) complaints which have no reasonable prospect of ultimate success; 

5.3  Trivial and vexatious complaints appear to be already covered under sections 20(2)(c)(ii) and 46PH 
(1)(c), but these provisions can be reviewed and strengthened. . 

5.4 The two questions “Whether the handling of complaints made to the Australian Human Rights 
Commission (“the Commission”) under the Australian Human Rights Commission Act 1986 (Cth) 
should be reformed, in relation to: 

 … complaints which have no reasonable prospect of ultimate success [or] 

 …. the relationship between the Commission’s complaint handling processes and 
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applications to the Court arising from the same facts”  

 

 

        We believe that the Australian Human Rights Commission Act be amended so that the 

Commission must initially determine whether a complaint under 18C is trivial, frivolous, 

vexatious or has little prospect of success in Court.  In the event that such a 

determination is made, the complaint should be terminated. 

        The complaint-handling process needs to be reviewed because recent dismissal of 

18C complaints by the AHRC has been only 5% compared to 30% dismissal rate 

between 2001-2005. This point was made in - http://theconversation.com/qut-

discrimination-case-exposes-human-rights-commission-failings-68235 

 

5.5 We do believe there is a need to reform the legislation in order to ensure that: 

(a) persons who are the subject of complaints are afforded natural justice;  
(b) complaints are dealt with in an open and transparent manner; 
(c) complaints are dealt with without unreasonable delay; 
(d) complaints are dealt with fairly and without unreasonable cost being incurred either by the 

Commission or by persons who are the subject of such complaints.  

For example, Mr Powell in the QUT student’s case was not made aware of the complaint until after the 

conciliation process. A source for this point is provided - http://theconversation.com/qut-discrimination-case-

exposes-human-rights-commission-failings-68235 

6. ‘Soliciting’ complaints  

Whether the practice of soliciting complaints to the Commission 

(whether by officers of the Commission or by third parties) has had an 

adverse impact upon freedom of speech or constituted an abuse of the 

powers and functions of the Commission, and whether any such practice 

should be prohibited or limited. 

6.1 We do not support “soliciting of complaints to the Commission” by AHRC staff or officials. Soliciting 
complaints is a political activity and AHRC officials should not take part in it. It is harder to make a 
recommendation about this matter when it involves third parties, but we see merits in stopping such 
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blatant political activity of manufacturing offence. Educating Australians about their human rights and 
speaking about the Commission’s functions in a general way are not to be banned or discouraged.  

Whether the practice of soliciting complaints to the Commission (whether by officers 
of the Commission or by third parties) has had an adverse impact upon freedom of 
speech or constituted an abuse of the powers and functions of the Commission, and 
whether any such practice should be prohibited or limited 

 

6.2 “Soliciting complaints to the Commission” by AHRC staff or officials should not happen. Soliciting 

complaints is political and AHRC officials should not take part in it. If people feel the need to lodge an 18C 

complaint, the urge to lodge this complaint should come from them. As we said before, we value the 

concept of freedom of speech, but it cannot be at the cost of protection from racist 

abuse and racist hatred. Freedom of speech is not an absolute right or concept. 

Freedom of speech is not nobler as a concept when compared with the protection 

detailed in 18C of RDA. We believe that the protection contained in 18C is essential 

and exemptions contained in 18D of RDA are sufficient to look after the interests of 

freedom of speech. 

The terms of reference seem to maintain an implicit argument that free speech is a superior human right. 

We disagree with it. We do not want to weaken either 18C or AHRC. 

Whether the practice of soliciting complaints to the Commission (whether by officer of the Commission or 
by third parties) has had an adverse impact upon freedom of speech or constituted an abuse of the 
powers and functions of the Commission, and whether any such practice should be prohibited or 
limited 

6.4 We do not support “soliciting of complaints to the Commission” by AHRC officials or third parties. 
Complainants should feel the offence themselves, instead of being used by anybody in manufacturing 
offence. We are in favor of common sense and fair go for every Australian, and against the practice of 
outrage politics.   

6.5 It is clearly the role of the Commissioners, given their tasks of education, inquiry and promoting 
conciliation, to engage in public conversations about the work of the Commission and about human 
rights generally, but they must not get into “soliciting complaints” because that activity will be a 
political activity. We believe AHRC officials should not get involved in politicking and should remain 
politics or dogma-neutral. 

6.6 There is too much politics, which is often unnecessary. We hate when activists or lawyers actively 
seek out “people” who are supposed to be the “victims” of 18C violations even when they were not 
even aware of such offence. This is not right and should not be encouraged. Manufacturing of 
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“offence” by third parties including activists and lawyers from supposed victims who may not even be 
aware of such offence is inappropriate and improper, and is politicking. We know how “Bill Leak 
cartoon” complaints (now withdrawn) were solicited by activists/lawyers when the “victims” visited 
them for some unrelated reasons.  

6.7 In the context of the RDA, the Commission’s role is to educate perpetrators of racist speech and 
conciliate disputes in a way that promotes social harmony and removes racist speech from Australian 
society. Such speech is harmful both directly to the recipients and indirectly hurtful to Australians.  
Racist speech is not just offensive.  It is well known that racist speech has many undesirable effects.  
It chills the free speech of victim groups.  It disempowers their members.  It makes them fearful and 
reluctant to fully engage in our democratic political system. It encourages others to act against 
minority groups, and ultimately to use violence against them.   It undermines our democracy. We 
believe that general education of Australians about their rights is fine but soliciting of complaints is 
not.  

         We therefore believe that there is no justification for repeal or dilution of 18C. 18D 
exemptions are sufficient protectors of freedom of speech. It is a known fact that freedom of 
speech is never an absolute right and always has some limitations.  

7. Conclusion  
 
In conclusion we wish to express my very profound concerns that the terms of reference for this inquiry 
appear to suggest that the right to freedom of speech is superior to the right to freedom from discrimination, 
in particular in the form of racist vilification.  

Such a position has no basis in international law which clearly establishes human rights as interdependent, 
interrelated, indivisible and entailing both rights and obligations.  

Freedom of expression is not an absolute right and preventing the serious harm caused by racist speech is 
of sufficient importance to warrant appropriate restrictions on freedom of speech as currently contained in 
sections 18C and 18D of the RDA. 

Please contact us on fianinc1@gmail.com or 0413 375 669 if there is any area of this submission as to 

which we can provide further assistance. We are also happy to be invited by the Parliamentary Joint 

Committee on Human Rights for our presentation in front of the Parliamentary Joint Committee on Human 

Rights. 
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Dr Yadu Singh 

President 
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0413 375 669 

A relevant Blog post: https://yadusingh.com/2016/12/06/freedom-of-speech-is-not-absolute-superior-to-or-

nobler-than-protection-from-racist-abuse-and-hatred/ 
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